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147 App. Div. 930, 132 N. Y. Supp. 569; Seits v. Seits (1920) 192 App. Div. 924. 
Where the wife's means, in comparison with the husband's, are such as to make 
alimony not reasonably necessary, it is denied. Seits v. Seits, supra (semble). 
In some states she must have a sufficient income as distinguished from capital 
resources, to support herself. Cignioni v. Cignioni (1916) 139 La. 978, 72 So. 
707; see Kittle v. Kittle (1920) 86 W. Va. 46, 55, 102 S. E. 799. The present 
case adopts the test of taking mere'y the resources of the wife into considera- 
tion. This seems less satisfactory than the general practice, which is to examine 
all the circumstances, and, after a comparison with the income and estate of 
the husband, to deny alimony only when there is no reasonable necessity therefor. 

Dower — Land Conveyed Prior to Marriage — Husband's Equitable Interest. — 
A conveys property to his son upon an agreement to reconvey on demand. Subse- 
quently, A meets the plaintiff to whom he represents that he owns much realty; 
whereupon she marries him. The son refuses to reconvey and the plaintiff joining 
A and the son, sues to establish inchoate dower. On demurrer by the son, held, 
one judge dissenting, the action is maintainable. Melenky v. Melen et al. 
(App. Div. 4th Dept. 1921) 189 N. Y. Supp. 798. 

A wife's dower depends on her husband being seized of a present freehold 
as well as an estate of inheritance. Phelps v. Phelps (1894) 143 N. Y. 197, 38 
N. E. 280. In the same jurisdiction, an equitable right in the husband to have 
property conveyed did not give the wife inchoate dower. Nichols v. Park (1903) 
78 App. Div. 95, 79 N. Y. Supp. 547. Later a divided court decided there was 
inchoate dower in realty in which the husband had only an equitable interest. 
Lugar v. Lugar (1914) 160 App. Div. 807, 146 N. Y. Supp. 37. It seems well settled 
in other jurisdictions that an ante-nuptial conveyance, lacking consideration, and 
without the intended wife's knowledge or consent is a fraud on the wife and she 
is entitled to dower. Ward v. Ward (1900) 63 Ohio St. 125, 57 N. E. 1095. But a 
similar conveyance before the engagement to marry, and not in contemplation 
thereof, will not be set aside. Bliss v. West (1890) 58 Hun 71, 11 N. Y. Supp. 
374, aff'd (1892) 132 N. Y. 589, 30 N. E. 868. In the principal case, it is difficult 
to conceive of the original conveyance as a fraud on the wife. The failure to 
reconvey was at most a fraud on the father. If the instant decision is based on the 
latter ground, the result is that a wife may enforce her husband's equitable rights 
to the extent that she will derive a benefit therefrom. It is rather to be believed 
that the result of the case is to give a wife dower in her husband's equitable 
interest: a result in line with the tendency of the New York court. 

Estoppel— Invalid Divorce Decree— Remarriage— Property Rights. — An invalid 
decree had been obtained against the petitioner in this action for a widow's allow- 
ance. With full knowledge, the petitioner had remarried. Held, petitioner was 
estopped to assert the invalidity of the decree. Parmelee v. Hutchins (Mass. 
1921) 131 N. E. 443. 

By the great weight of authority, remarriage estops one from asserting a 
decree of divorce is invalid. Arthur v. Israel (1890) 15 Colo. 147, 25 Pac. 81; 
Bruguiere v. Bruguiere (1916) 172 Cal. 199, 155 Pac. 988; contra, In re Chrislen- 
sen's Estate (1898) 17 Utah 412, 53 Pac. 1003. Even without remarriage, the party 
securing the divorce is estopped. Starbuck v. Stiarbuck (1903) 173 N. Y. 503, 66 
N. E 193; see (1901) 1 Columbia Law Rev. 485. In these cases there is no 
estoppel in pais; but the courts will not suffer one to question a judgment after 
having accepted benefits thereunder. See Hunt v. Wright (Tex. 1911) 139 S. W. 
1007, 1009. Some courts make a distinction between void and voidable decrees, 
holding that the former cannot be vitalized by acts of the parties. See In re 
Christensen's Estate, supra, 425 et seq. No distinction should be drawn since the 
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attempt in these cases is not to establish a divorce by estoppel, but to determine 
property rights. See Marvin v. Foster (1895) 61 Minn. 154, 160, 63 N. W. 484. 
But, it is submitted, the real question in the principal case is one of policy. 
Policy will not permit a divorce by estoppel. See Ashdown v. Ashdown (1919) 178 
N. Y. Supp. 565, 566. A remarriage, where one party has a legal spouse, is void 
Stein v. Dunne (1907) 119 App. Div. 1, 103 N. Y. Supp. 894, aff'd 190 N. Y. 524, 
83 N. E. 1132. It may be shown collaterally. Stein v. Dunne, supra. It follows, 
therefore, that the wife would not have any rights in the property of her second 
husband, and might become a charge on the state if not allowed rights in her 
legal husband's property. As between the legal husband and the state it seems 
that the burden should be cast on the former. Cf. Jones v. Newton and Llanidloes 
Guardians (1920) 124 L. T. R. (n. s.) 23; (1921) 21 Columbia Law Rev. 384. 

Evidence — Corroboration — Thief Not an Accomplice of the Receiver of Stolen 
Goods. — The defendant was convicted of knowingly receiving stolen goods. The 
trial judge charged the jury that they might convict upon the uncorroborated testi- 
mony of the thief. On appeal, held, the charge was correct. People v. Kupper- 
schmidt (App. Div- Is* Dept. 1921) 189 N. Y. Supp. 858. 

The giver of a bribe is uniformly held to be an accomplice of the receiver. 
Pfople v. Coffey (1911) 161 Cal. 433, 119 Pac. 901. This is true despite the fact 
that the giving and receiving are separate offenses. In the case of perjury, the 
perjurer is an accomplice of the suborner. See People v. Gilhooley (1905) 108 
App. Div. 234, 235, 95 N. Y. Supp. 936. Similarly, a purchaser of intoxicating 
liquors is an accomplice of the seller. Chandler v. State (Tex. 1921) 231 S. W. 
108. Some jurisdictions hold, in accord with the principal case, that the thief 
is not an accomplice of the receiver of stolen goods. Springer v. State (1897) 102 
Ga. 447, 30 S. E. 971; State v. Kuhlman (1899) 152 Mo. 100, 53 S. W. 416. The 
basis of these decisions is that larceny is a separate crime from receiving stolen 
goods. But an accomplice is one who might have been convicted as principal or as 
an accessory before the fact ; and to warrant such conviction the accused must 
have taken part in the perpetration of, or preparation for the crime, with intent to 
assist therein. See People v. Zucker (1897) 20 App. Div. 363, 365, 46 N. Y. Supp. 
766. Certainly, the thief who sells the goods takes part in the perpetration of 
the crime of receiving stolen goods. The test should be, not whether both parties 
have been guilty of the crime charged, or of any other crime, but rather whether 
both participated in the acts resulting in the crime. This view is upheld in some 
jurisdictions. State v. Greenburg (1898) 59 Kan. 404, 53 Pac. 61; Rosen v. United 
States (C. C. A. 1920) 271 Fed. 651. On grounds of logic and ana'ogy, therefore, 
the decision in the instant case seems unsound. 

Evidence — Insanity as a Defense in Criminal Actions — Burden of Proof. — 
In a trial for murder, the jury were charged that the defendant must satisfy them 
that he was insane at the time the crime was committed. After a conviction the 
defendant appealed. Held, the accused need not satisfy the jury that he was 
insane. He need only establish his insanity by a preponderance of the evidence. 
A new trial was ordered. State v. Hauser (Ohio 1920) 131 N. E. 66. 

Sanity of the accused is an essential element of the crime, as an insane person 
is incapable of having the mens rea. See Davis v. United States (1895) 160 U. S. 
469, 485, 16 Sup. Ct. 353; Bishop, New Criminal Law (8th ed. 1892) §376. Yet 
the state need not in the first place introduce any evidence of the defendant's 
sanity, because of the general presumption of sanity. The burden of going for- 
ward with evidence is therefore on the accused. See Davis v. United States, 
supra, 486. But after the accused has introduced evidence, the cases are divided 
as to who has the burden of proof. Some courts mistakenly reason, that because 



